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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 

 

SESSIONS CASE NO.    :-   252 of 2014 

(Under Section 25(1-A) of the Arms 
Act, arising out of G.R. Case No. 611 
of 2011)  
 

 

Present  :- Sri Ashok Kumar Borah, AJS 

  Sessions Judge, Sonitpur 

  Tezpur 

 

Prosecutor  :-  State of Assam  

-vs 

Accused      :-  1. Sri Chandan Deka  
Son of Sri Karmadhar Deka, 
Resident of Saru Thekerabari 
Police Station – Mangaldoi 
Dist:- Darrang, Assam 
  
  

Date f framing Charge    :-  10/09/2015 

 

Date of Recording Evidence                   :-  14-12-2015, 13/12/2016, 

16/03/2017, 21/06/2017. 

Date of examination of accused  

u/s 313 Cr.P.C     :-   22/11/2017 

 

Date of Argument       :- 22/11/2017 

 

Date of Judgment     :-  22/11/2017 
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Counsel for the Prosecution   :- Mr. Munin Chandra Baruah, 
Public prosecutor  
Sonitpur.  

 

Counsel for Accused    :- Sri Srilal Gupta, Advocate.  
  

 
 

JUDGMENT 
 

1.  In this case, the accused Sri Chandan Deka is put for trial for allegation of charge 

u/s 25 (1-A) of the Arms Act. 

2.  The factual matrix of the case according to the FIR in brief is that on 30-03-2011 

while the informant who is the Sub-Inspector of Police, Tezpur Police Station was on 

duty along with his staff recovered two numbers of 9 mm live ammunitions from the 

possession of accused Sankar Bania who was seated in the Cabin of the Bus bearing 

Registration NO. AR 06/5131. Hence, this prosecution case.  Accordingly, an FIR was 

lodged by SI of police Sri Sankar Bania before the O/C Tezpur Police station.  

3.  On receipt of the FIR, O/C of Tezpur Police station registered a case vide Tezpur 

Police station Case No. 300/11 u/s 25 (1-A) of Arms Act vide GDE No. 1533 dated 30-03-

2011. After completion of usual investigation, the O/C of Tezpur Police station submitted 

charge-sheet against the accused person vide charge-sheet No. 412 of 2012  dated  30-

06-2012  u/s 25 (1-A) of Arms Act. 

4.  On being appeared the accused person before this Court, after hearing both 

parties, my Ld. Predecessor in the Court, framed charge u/s 25 (1-A) of Arms Act 

against the accused Chandan Deka.  Particulars of the charge were read over and 

explained to the accused person, to which he pleaded not guilty and claimed to be tried.  

5.  To substantiate the case prosecution examined five numbers of witnesses. 

Learned counsel for the accused submitted to close the evidence on the ground that out 

of five numbers of non-official witnesses, four numbers of non-official witnesses are 

examined. They are mostly seizurelist witnesses including the informant. Among them 

one was declared hostile. I have also perused the whole case record. It appears that out 

of five numbers of witnesses four numbers are non-official witnesses. This is a case u/s 
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25(1-A) of Arms Act. The case is mostly depending upon the seizurelist Ext.1. There are 

four numbers of independent witnesses and out of four witnesses, three are examined 

but they have no way supported as to the seizure of any alleged ammunitions. The case 

is remained for one independent seizure witness. Summons issued to him several times 

but returned unserved. Therefore, it would be futile to re-summon the said witness in 

the same set of address.       

6. On close scrutiny of the statement of the witnesses recorded so far, I have come 

to the conclusion that with the evidence of the said witnesses prosecution case would 

not develop even if examined the other witnesses. 

7. Speedy trial is the right of the accused person. Considering all these aspects, 

prosecution evidence is closed. Statement of the accused is recorded u/s 313 Cr.P.C. All 

the allegations made against the accused and the evidence appears against the accused 

are put before him for his explanation where he denied the allegation and declined to 

adduce defence evidence.     

8.  I have also heard the argument put forward by the learned counsels of both 

sides.    

9.      POINT  FOR THE DETEMINATION 

(I) Whether the accused on 30-03-2011 at Tezpur ASTC Bus stand, in Bus No. 

AR-06/5131 Bus, under Tezpur Police station acquired or had possession of 

two round of 9 mm live ammunitions without any valid arm licence in 

contravention of section 3 of the Arms Act and thereby committed an offence 

by punishable u/s 25 (1-A) of the Arms Act ? 

REASONS, DECISIONS AND REASON FOR DECISION 

10.  To arrive at the judicial decision, let me appreciate the evidence on record.  

11.      PW 1, Sri Sankar Bania, stated before the court that on 29-03-2011 he was 

posted at Tezpur Police Station as Attached Officer. On that day, O/C Inspector Abul 

Hussain received an information over telephone that in the ASTC Bus station, one Bus 

(KRITY) is having suspected materials and the O/C  Abul Hussain directed him to go to 

the Bus Station along with the other police personnel. A GD Entry 1518 dated 29-03-

2011 was also made in the General Diary of Tezpur Police Station. Accordingly, he 
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proceeded to ASTC Bus station and he searched the Bus bearing registration No. AR 06-

5131. During search he found two 9 mm live ammunition of Pistol was recovered from 

the bag of the handyman of the said bus namely, Chandan Deka. The bag was kept in 

the cabin of the Bus. Thereafter, he seized the same in presence of witnesses. He 

recorded the statement of the seizure witnesses. Ext. 1 is the seizure list and Ext. 1(1) is 

his signature. He obtained the signature of accused Chandan Deka in the seizurelist. Ext. 

1(2) is the signature of accused Chandan Deka. Thereafter, he took the accused to 

Tezpur Police Station. On the next day, he filed an FIR. Ext. 2 is the FIR and Ext. 2(1) is 

her signature. Material Ext. 1 and 3 are the live ammunintion of 9 mm pistol. He also 

prepared the sketch map of the place of occurrence. Ext. 3 is the sketch map and Ext. 

3(1) is his signature. Thereafter, he handed over the MCD to the O/C of Tezpur Police 

Station.  

  In cross-examination, he admitted that on the day of the incident, the Bus 

bearing registration No. AR 06-5131 was parked on the road side. He does not know the 

name of the driver. He has not made any enquiry from him. He does not know the name 

of the conductor. He has not made any enquiry from him.  He has not met the driver 

and conductor of the Bus. At the time of search, he first searched the Dicky of the Bus. 

The Bus was full with passengers. The passengers themselves showed their bags to him 

on his request. When he was searching the luggage, at that time the driver and the 

conductor of the bus were not there. He has not counted how many passengers were in 

the Bus. Inside the bus also the passengers showed their luggage to him for checking. 

He does not remember whether at the time of leaving the Police Station for searching 

the Bus he made any GD Entry in the General Diary of the Police Station. He does not 

remember how many police personnel accompanied him. He does not remember their 

names too. When he reached the Bus station it was about 7.30 to 8 p.m. At the time of 

search there were passengers in the bus, nobody else was there. The cabin of the bus 

was locked and the key was with the handyman. Inside the cabin there were four bags. 

He does not remember in what kind of clothes the ammunition was found inside the 

bag. He does not remember whether he had asked the passengers of the said Bus to 

give witness to the seizurelist. He does not remember whose signatures he has taken in 

the seizurelist. The ASTC Bus station is about 500 meters away from the Tezpur Police 

Station. He has not stated the reason for delay in filing the FIR.     
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12. PW 2 Sri Badan Chandra Deka, stated before the court that on the day of the 

incident, he came to know that the accused is the handyman of the Bus. The incident 

occurred about 3/ 4 years ago. On the day of incident, he went to the Counter of Jhon 

Travels infront of the counter of KRITY Bus. There he came to know that some 

ammunition is recovered from the KRITY Bus. Police seized the said ammunition and 

took his signature in the seizurelist. Ext. 1(2) is the signature in the seizruelist. Material 

Ext. 1 and 2 are the said ammunition which were seized by police.   

  In cross-examination, he admitted that he has not read the Ext. 1. His signature 

was obtained in blank paper. He was not the passengers of the said bus neither he 

travelled in the said Bus. He does not remember the date on which the Ext. 1 was 

prepared. Police told him that the ammunition was recovered from a bag but he has not 

seen. He has no any personal knowledge about the bag and ammunition.    

13. PW 3 Sri Jayanta Kumar Singh, driver and conductor of the ASTC Bus, stated 

that he knows the accused and the incident took place about five years ago. At the 

relevant time he was a bus conductor of ASTC Bus No. 4651. At about 10.30 p.m. of the 

said day, the Bus came out from Tezpur Bus Station. When the Bus reached near KRITY 

Counter, Tezpur, the Bus was halted by police and checked. Initially police did not find 

anything. Thereafter, police demanded some money from him. In the second time the 

said police officer again rushed out and shouted that he has recovered two 

ammunitions. Then the vehicle was taken to the Police station. Ext. 1 is the siezurelist 

and Ext. 1(3) is his signature. He cannot say the ammunitions shown to the Court are 

the said ammunitions which the police seized. The accused was doing handyman on that 

day.  

 In cross-examination, he admitted that his vehicle was found near the KRITY 

counter. There were no full passengers in the Bus. One police Officer has come in a 

drunken stated and behaved badly. Initially, police officer did not find anything. Since 

the alleged ammunitions were kept by police officer in the fists of his hand so he cannot 

say whether the said two ammunitions were real or false ammunitions. When he put 

signature in Ext. 1 it was blank.   
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14. PW 4 Sri Deben Ch. Gohain, Armourer, stated that on 21-05-2011 he was posted 

at 12th APBn, Jamuguri as armourer/Havildar and on that day he received a box covered 

with paper in reference to Tezpur PS Case No. 300/2011 u/s 25 (1-A) Arms Act MR No. 

54/11 to rounds of 9 mm ball live ammunitions factory made which are collectively 

marked as Ext. A.  

  Head stamp: 

  Kf 9 mm 2 Z 6 = 2 rounds.  

Opinion: 

  Exhibit “A” : are factory made fire arms. 

  Exhibit “A” : are live ammunitions at the time of examination.  

  Exhibit “A” : are dangerous to human life.  

   Ext. 4 is the examination report and Ext. 4(1) is his signature. Ext. 5 is the 

Return forwarding letter to SP and Ext. 5(1) is the signature of Commandant Mr. Mihir 

Goswami, APS. Material Ext. 1 is the said ammunitions which were examined by him. 

   In cross-examination, he admitted that the box was covered with paper. The box 

was received by Inspector Promod Mahanta. He opened the parcel. He has not seen any 

mark on the body the parcel covered by paper. He sent the report on 27-05-2011. The 

box was kept in the Malkhana. In Malkhana there were many arms and ammunitions. 

His qualification is under Matric. He has been trained at the Forensic Laboratory, 

Guwahati. He has not test fired the ammunitions. Though he has not mentioned in the 

report by which method he has tested the ammunitions but in fact he has tested the 

ammunitions according to Ballistic Testing standard Method. After testing the 

ammunitions he has sent the ammunitions without any sealed packet.     

15.  PW 5 Sayed Manjul Hassan @ Mamdul Hussain who stated that incident took 

place about 4/ 5 years ago. On that day a police SI checked the vehicle near the KRITY 

Bus Counter. He cannot recall the number of the vehicle. He heard that in the said Bus 

some ammunition were recovered but no ammunitions were shown to him. As he was 

asked to put signature in a white paper then he only put his signature. Ext. 1(4) is his 

signature. Then he was turned hostile.         
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16.   These much is the evidence of the prosecution. 

17. I have heard the arguments advanced by learned counsels of both sides.  

18.     Learned counsel for the accused submitted that the prosecution has 

categorically failed to prove the case beyond any reasonable doubt as because, this 

being a case u/s 25(1-A) of Arms Act, the seizurelist Ext. 1 is the most vital documents 

in this case. Out of four numbers of independent seizure witnesses three are examined. 

None of the said independent witnesses proved the seizure. The case is remained for 

examination of 4th numbers of non-official witnesses but the prosecution has failed to 

procure his attendance inspite of Bailable W/A. Therefore, the seizure being not proved. 

Besides that none of the witnesses stated that 2 numbers of alleged 9 mm live 

ammunitions were recovered from the possession of the accused, hence, accused is 

entitled to get acquittal.    

19. On the other hand, learned Public prosecutor, Sonitpur, Tezpur has also 

submitted that the prosecution has ably proved the case beyond any reasonable doubt, 

hence, required to be convicted.    

20.    Keeping in mind, the rival submissions advanced by learned counsels of both 

sides, I am going to dispose the case as follows. 

21.    A close scrutiny of the evidence on record, it appears that here in this case 

according to chargesheet there are nine numbers of witnesses. Among them four are 

official witnesses and five are non-official witnesses. Among the non official witnesses 

three are non official seizure witnesses. As submitted by learned counsel for the accused 

that though the case is remained for examination of other non official witnesses but the 

prosecution has failed to procure his attendance inspite of issuing of Bailable W/A, 

therefore, prosecution evidence is closed.      

22. Let me see the evidence adduced by aforesaid non-official witnesses. PW 3 Sri 

Jayanta Kr. Singh, who was the driver and conductor of the ASTC Bus, stated that he 

was the bus conductor of ASTC Bus No. 4651. At about 10.30 p.m. of the said day, the 

Bus came out from Tezpur Bus Station. When the Bus reached near KRITY Counter, 

Tezpur, the Bus was halted by police and checked. Initially police did not find anything. 
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Thereafter, police demanded some money from him. In the second time the said police 

officer again ran out stating that he has recovered two 9 mm live ammunitions. 

Thereafter, the said two ammunitions and the vehicle was taken to the Police station. 

Ext. 1 is the siezurelist and Ext. 1(3) is his signature. He cannot say whether the life 

ammunitions shown to him is the said seized live ammunitions or not. On the day of 

incident, accused was the handyman of the said Bus. In cross-examination he admitted 

that the police Officer has entered into the Bus was came in a drunken condition. The 

said police officer has kept the alleged two live ammunitions in his fists. He clearly, 

stated that no such live ammunitions were recovered from the said bus. While he put 

signature in Ext. 1 it was blank. Therefore, he has no way supported the seizure.  

 Another seizure witness PW 5 Sayed Manjul Hassan @ Mamdul Hussain who 

stated that on the day of incident, a police SI checked the vehicle near the KRITY Bus 

Counter. He cannot recall the number of the Bus. He heard that police raised alarm that 

some live ammunition were recovered from the Bus but no ammunitions were shown to 

him. He was called to police station and he was asked to put signature in a white paper 

accordingly, he only put his signature in Ext. 1(4). He knows the accused. He cannot say 

the ammunitions which was shown in the court is the said seized ammunitions or not. 

Thereafter, he was turned hostile. Therefore, he also no way supported the prosecution 

case. PW 4 Sri Deben Ch. Gohain, armourer who examined the alleged seized two 9 mm 

ammunitions. PW 2 Sri Badan Chandra Deka who stated that on the day of incident, he 

came to know that the accused is the handyman of the Bus. The incident occurred about 

3/ 4 years ago. On the day of incident, he went to the Counter of Jhon Travels infront of 

the counter of KRITY Bus. There he came to know that some ammunition is recovered 

from the KRITY Bus. Police seized the said ammunition and took his signature in the 

seizurelist. Ext. 1(2) is his signature in the seizruelist. Material Ext. 1 and 2 are the said 

ammunition which were seized by police.  In cross-examination, he admitted that he has 

not read the Ext. 1. His signature was obtained in blank paper. He was not the 

passengers of the said bus neither he travelled in the said Bus. He does not remember 

the date on which the Ext. 1 was prepared. Though police told him that the ammunition 

was recovered from a bag but he has not seen. Therefore, he has not supported the 

prosecution case. Therefore, none of the non-official seizure witnesses supported the 

seizure of alleged two 9 mm live ammunitions.  



9 
 

 

23.   Law is well settled that to prove the seizurelist, prosecution must prove by not 

only the official witnesses but also by non-official witnesses. Here in this case as stated 

above, none of the non official witnesses supported the seizure. All the 3 numbers of 

non official witnesses categorically stated that they did not have any idea about seizure 

even they put signature in white blank paper which is used by police as seizurelist.  

24.  Another point is to be discussed in the present case is that PW 5 Sayed Manjul 

Hassan @ Mamdul Hussain has turned hostile.                

  Now, the question comes how far the aforesaid hostile witnesses can be relied to 

convict the accused.     

25.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 SCC 291, 

where the Hon’ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at the request of the 

prosecution counsel and he was allowed to cross-examine the witnesses, no doubt 

furnishes no justification for rejecting en block the evidence of the witnesses. But the 

court has at least to be aware that prima facie, a witness who makes different 

statements at different times, has no regard for truth. His evidence has to be read and 

considered as a whole with a view to find out whether any weight should be attached to 

the same. The court should be slow to act on the testimony of such a witness and, 

normally, it should look for corroboration to his evidence. The High Court has accepted 

the testimony of the hostile witnesses as gospel truth for throwing overboard the 

prosecution case which had been fully established by the testimony of several eye 

witnesses, which was unimpeachable character. The approach of the High Court in 

dealing with the case, to say the least, is wholly fallacious.”  

26. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, reported in 

2004 (Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for permission to put cross-

question to a witness called by him, the court used to grant it. Here if the public 

prosecutor had sought permission at the end of the chief examination itself, the trial 

court would have no good reason for declining the permission sought for. But the Public 
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Prosecutor is not do so at that stage. Be that as it may, if the Public Prosecutor is not 

prepared to own the testimony of the witness examined by him, he can give expression 

of it in different forms. One of such forms is the one envisaged in S. 154 of the Evidence 

Act. They very fact that he sought permission of the court soon after the end of the 

cross-examination, was enough to indicate his resolve not to own all what the witness 

said in his evidence. It is again open to the Public Prosecutor to tell the court during 

final consideration that he is not inclined to own the evidence of any particular witness 

in spite of the fact the said witness was examined on his side. When such option is 

available to a public prosecutor, it is not a useful exercise for the Supreme Court to 

consider whether the witness shall again be called back for the purpose of putting cross-

question to him.”     

27.  It has been held in Bhagaban Singh Vs. State of Hariyana, reported in 1976 

SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the hostile witness if 

corroborated by other reliable evidence.” 

28.     Again, it has been held in Koli Lakhmanbhai Chanabhai Vs. State of 

Gujram, reported in AIR 2000 SC 210:200 Cr.L.J. 408 : 2001 Cr.L.R (SC) 111 

that – 

 “Evidence of hostile witness also can be relied upon to the extent to which it 

supports the prosecution version. Evidence of such witness cannot be treated as washed 

off the record. It remains admissible in the trial and there is no legal bar to base his 

conviction upon his testimony if corroborated by other reliable evidence. 

 The prosecution version gets further corroboration from discovery of Muddamal 

knife containing human blood group “A”. Further, the bush-shirt and baniyan which 

were put on by the accused at the time of incident were having extensive blood stains 

which were also found containing human blood group “A”. 

 Accused was having injury on the thigh as per the evidence of the Doctor. As per 

the medical evidence, the injuries caused to the accused mere minor and that because 
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of such injuries, there would not be extensive blood-stains on the bush-shirt and 

baniyan put on by the accused.“ 

29. In the instant case, PW 5 one of the seizure witness turned hostile. He has 

suppressing the materials facts. What he stated before the police while his statement 

was recorded u/s 161 Cr.P.C. He has made u/s 161 Cr.P.C. one thing, on the other 

hand, he has resiled from the said statement before this court.  

30. In Hanu Baistav Vs, State of Assam reported in 2013 Crl.L.J. 286 (Gau), 

the sole eye witness to the incident who happened to be the wife of the deceased, had 

stated in her statement recorded u/s 161 CrP.C. during investigation that her husband 

had been killed by his brother, but she resiled from her statement and was declared 

hostile. Therefore, the said previous statement, in absence of any admission by wife 

that the same was true could not and ought not to be treated as substantive evidence. it 

can be used only for contradiction and not for corroboration of evidence given by the 

wife, so the trial court was held at error in relying upon the previous statement of wife 

allegedly made to the I.O. for the purpose of basing conviction of appellant on the 

charge of murder, so, the accused was acquitted.  

31. Under such circumstances, in the present case, the statement of hostile portion 

of evidence of the PW 5 cannot be used for the purpose of conviction of the accused 

persons as he has not at all corroborated with statement of other witnesses.  

 “The onus of proving the facts essential to the establishment of the charge 

against an accused lies upon the prosecution, and the evidence must be such as to 

exclude every reasonable doubt about the guilt of the accused. An accused cannot be 

convicted of an offence on the basis of conjectures or suspicion. Since reasonable doubt 

arisen in my mind, after taking into consideration, the entire material before it regarding 

the complicity of the accused, so benefit of doubt given to the accused.   

32.  In view of the aforesaid discussions, I am bound to hold that the prosecution 

has failed to prove the charge leveled against the accused person beyond any 

reasonable doubt. As such, the accused Sri Chandan Deka is entitled to get the benefit 

of doubt. Hence, accused Sri Chandan Deka is acquitted and set him at liberty forthwith. 
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33.  The liability of the bailor is hereby discharged.  

34. Send back the GR Case record being No.611/11 to the learned committal court 

along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 2nd day of June, 2017 

 

  

                                                                    (A.K. Borah) 
                                  Sessions Judge, 
                                  Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

       (A.K. Borah) 
                   Sessions Judge, 

                                                  Sonitpur, Tezpur.                                                              

 Typed by me.     

 

(R. Hazarika)Steno. 
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Sankar Bania, complainat.  
 

2.  Prosecution Witness No.2 :- Sri Badan Deka,  
 

3.  Prosecution Witness No.3 :- Sri Jayanta Kr. Singh,  
 

4.  Prosecution Witness No.4 :- Sri Deben Gohain, Armourer, 
 

5.  Prosecution Witness No.5 :- Sri Manjul Hassan @ Masmdul Hussain 
 

   :-   
 

EXHIBITS. 

Exhibit No. 1  :   Seizurelist 

Exhibit No. 2  :   FIR 

  Exhibit No. 3             :   sketch map 

Exhibit No. 4  :   Armourer report. 

Exhibit No. 5  :   Return Forwarding letter to SP. 

  

Material EXHIBITS. 

Material Exhibit No. 1 & 2  :   Ammunitions.  

  

  

   

    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 


